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SCOTLAND




ADDITIONAL GUIDANCE TO COUNTERSIGNATORIES ON

COMPLETING THE NEW DISCLOSURE APPLICATION FORM
We’ve received a number of enquiries from Registered Bodies and individuals requesting advice on how to complete certain parts of the new Disclosure application form.

All Countersignatories should have a copy of the document entitled “Disclosure Guidance for Registered Persons and Employers” which should assist in the completion of the new application form.  This document is supplemented with the brochure “An Applicant’s Guide to Completing the Disclosure Application Form”.  Additional copies of these documents can be obtained by contacting Disclosure Scotland at the contact points detailed below or by downloading them from the Publications Page of our website.

Countersignatories (CSG’s) are advised that you are required to sign a declaration on the application form confirming that the information provided on the application form is full and correct.  You are also advised that you may be committing an offence if you knowingly make a false statement for the purposes of obtaining, or enabling another person to obtain, a Disclosure.  You have a duty, therefore, to ensure that the information is correct and, by extension, that you are legally able to obtain the Disclosure requested.  

Many of the enquiries surround the following parts or questions contained on the application form and we’ve provided additional guidance which should be helpful.  You, as a CSG, have to assure yourselves that you are able to ask for the Disclosures applied for and, it is hoped, that this additional guidance will provide further assistance in enabling you to comply with your legal obligations.

	E5
	As Registered Person, do you confirm that the certificate is required for the purposes of an Exempted Question?


An “exempted question” is a question which employers are not normally allowed to ask in relation to a person’s criminal history.  The Rehabilitation of Offenders Act 1974 (ROA) allows offenders to be rehabilitated and their conviction(s) to be deemed “spent”, depending on the sentence given and whether they have re-offended.

However, the Act recognises that there are some circumstances where information about spent convictions ought to remain available.  The Act has created a number of exceptions where both spent and unspent convictions should be disclosed.  These exceptions are positions as described under Note A (of the Disclosure Guidance for Registered Persons and Employers document), including those that involve working with children and other vulnerable people.

Note A quotes the main piece of legislation which identifies those positions which are excluded or excepted from the ROA – The Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) (Scotland) Order 2003 (SSI 2003 No. 231) lists a number of professions, offices, employments and occupations.  This 2003 Order is currently available on the Publications Page of our website as will any subsequent and/or supplementary amending Order.

If the positions are excluded or excepted then they can be checked to the STANDARD level (but please refer to E6 below).  As a consequence, CSG’s should cross the YES box against E5.  If the position is not excluded or excepted, then you should cross NO – if you cross NO, you are only able to obtain a Basic level Disclosure.

	E6
	As Registered Person, do you confirm that the certificate is required for a Prescribed Purpose?


Scottish Ministers may, from time to time, make Regulations which state that a certificate is required for a “prescribed purpose”.  At the time of writing, the current prescribed purposes are contained within regulation 9 to 12 of the Police Act 1997 (Criminal Records)(Scotland) Regulations 2006 (SSI 2006 No. 96) and.
In accordance with regulation 9(a), and having consideration to the Bichard recommendations, CSG’s are advised that for the prescribed purposes outlined in regulation 10 (for considering an applicant’s suitability to (1) work in a childcare position and (2) if the position is of a kind which enables a person in the course of his or her duties to have contact with adults at risk) applicants will be required to undergo an ENHANCED Disclosure check.  For the prescribed purposes outlined in regulations 11 and 12, it will be for the registered body or employer to determine whether a Standard or Enhanced Disclosure is requested.  As a consequence, CSG’s should cross the YES box against E6.  If the positions are not for a prescribed purpose you should cross NO.

Summary re. E5 and E6
The majority of Disclosures we process relate to positions involving work with children and adults at risk.  Any applications for these types of posts should be at ENHANCED level (should be identified at A1) and both E5 and E6 should be crossed as YES.

For prescribed purposes which do not relate to childcare or adult at risk positions, both E5 and E6 should be crossed as YES, E7 and E8 marked as NO.
	E7
	Does this role qualify for a search of the Lists of individuals Disqualified from Working with Children?


	E8
	Does this role qualify for a search of the Lists of individuals Disqualified from Working with Adults at Risk?


The guidance given in the Disclosure Guidance for Registered Persons and Employers document is self-explanatory.  It is important to understand, however, what is meant by a childcare role or the definition of an adult at risk.  It may be relatively easy to agree that a teacher or childminder carries out a childcare role and that a nurse or care home assistant works with adults at risk.  There are some positions which aren’t so easy to define and to confirm that they meet either, or both, definitions.

At the time of writing, the definition of a childcare position is detailed in Schedule 2 of the Protection of Children (Scotland) Act 2003.

The meaning of adult at risk is detailed in regulation 10(3) of the Police Act 1997 (Criminal Records)(Scotland) Regulations 2006 (SSI 2006 No. 96).

Both of these pieces of legislation are available from the Publications Page of our website and you are requested to familiarise yourself with these definitions if you believe that you may work with these vulnerable groups.

It is important to note, however, that the proposed Protection of Vulnerable Groups (Scotland) Act (which, at the time of writing, is going through the Scottish Parliament) re-defines these groups.  Further advice on the provisions of the new Act will be communicated at the appropriate time.

If the positions you wish Disclosure checked involve work with either (or both) of these vulnerable groups, please ensure that you cross the relevant YES box(es).  If the posts don’t involve working with one or either of the posts, please ensure that you cross NO. 

	
	Disclosure Scotland

	(
	Phone
	0870 609 6006 (Helpline available from 8:00am to 6:00pm, Monday to Friday)

	( 
	FAX
	0870 609 6996

	(
	Email
	info@disclosurescotland.co.uk

	(
	Address
	Disclosure Scotland, P.O. Box 250, GLASGOW, G51 1YU

	
	Web
	www.disclosurescotland.co.uk


Version dated February 2007







